
 



THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK



  Solicitation No. DACW61-02-B-0009 
                     Amendment No. 0002 
                                              Page 2       

 

52.227-3 Patent Indemnity.  

Insert the following clause as prescribed at 27.203-1(b), 27.203-2(a), or 27.203-4(a)(2) as applicable:  

Patent Indemnity (Apr 1984) 

(a) The Contractor shall indemnify the Government and its officers, agents, and employees against liability, 
including costs, for infringement of any United States patent (except a patent issued upon an application 
that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) 
arising out of the manufacture or delivery of supplies, the performance of services, or the construction, 
alteration, modification, or repair of real property (hereinafter referred to as "construction work") under this 
contract, or out of the use or disposal by or for the account of the Government of such supplies or 
construction work.  
(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as practicable by 
the Government of the suit or action alleging such infringement and shall have been given such opportunity 
as is afforded by applicable laws, rules, or regulations to participate in its defense. Further, this indemnity 
shall not apply to-  
(1) An infringement resulting from compliance with specific written instructions of the Contracting Officer 
directing a change in the supplies to be delivered or in the materials or equipment to be used, or directing a 
manner of performance of the contract not normally used by the Contractor;  
(2) An infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance; or  
(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, unless 
required by final decree of a court of competent jurisdiction.  

(End of clause)  

Alternate I (Apr 1984) 
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52.228-1 Bid Guarantee.  

As prescribed in 28.101-2, insert a provision or clause substantially as follows:  

Bid Guarantee (Sept 1996) 

(a) Failure to furnish a bid guarantee in the proper form and amount, by the time set for opening of bids, 
may be cause for rejection of the bid.  
(b) The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid bond supported by 
good and sufficient surety or sureties acceptable to the Government, postal money order, certified check, 
cashier's check, irrevocable letter of credit, or, under Treasury Department regulations, certain bonds or 
notes of the United States. The Contracting Officer will return bid guarantees, other than bid bonds-  
(1) To unsuccessful bidders as soon as practicable after the opening of bids; and  
(2) To the successful bidder upon execution of contractual documents and bonds (including any necessary 
coinsurance or reinsurance agreements), as required by the bid as accepted.  
(c) The amount of the bid guarantee shall be 20 percent of the bid price or $3,000,000.00, whichever is less.  
(d) If the successful bidder, upon acceptance of its bid by the Government within the period specified for 
acceptance, fails to execute all contractual documents or furnish executed bond(s) within 10 days after 
receipt of the forms by the bidder, the Contracting Officer may terminate the contract for default.  
(e) In the event the contract is terminated for default, the bidder is liable for any cost of acquiring the work 
that exceeds the amount of its bid, and the bid guarantee is available to offset the difference.  

(End of provision)  
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52.228-2 Additional Bond Security.  

As prescribed in 28.106-4(a), insert the following clause:  

Additional Bond Security (Oct 1997) 

The Contractor shall promptly furnish additional security required to protect the Government and persons 
supplying labor or materials under this contract if-  

(a) Any surety upon any bond, or issuing financial institution for other security, furnished with this contract 
becomes unacceptable to the Government;  
(b) Any surety fails to furnish reports on its financial condition as required by the Government;  
(c) The contract price is increased so that the penal sum of any bond becomes inadequate in the opinion of 
the Contracting Officer; or  
(d) An irrevocable letter of credit (ILC) used as security will expire before the end of the period of required 
security. If the Contractor does not furnish an acceptable extension or replacement ILC, or other acceptable 
substitute, at least 30 days before an ILC's scheduled expiration, the Contracting officer has the right to 
immediately draw on the ILC.  

(End of clause) 
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 52.228-11 Pledges of Assets.  

As prescribed in 28.203-6, insert the following clause:  

Pledges of Assets (Feb 1992) 

(a) Offerors shall obtain from each person acting as an individual surety on a bid guarantee, a performance 
bond, or a payment bond-  
(1) Pledge of assets; and  
(2) Standard Form 28, Affidavit of Individual Surety.  
(b) Pledges of assets from each person acting as an individual surety shall be in the form of-  
(1) Evidence of an escrow account containing cash, certificates of deposit, commercial or Government 
securities, or other assets described in FAR 28.203-2 (except see 28.203-2(b)(2) with respect to 
Government securities held in book entry form) and/or;  
(2) A recorded lien on real estate. The offeror will be required to provide-  
(i) Evidence of title in the form of a certificate of title prepared by a title insurance company approved by 
the United States Department of Justice. This title evidence must show fee simple title vested in the surety 
along with any concurrent owners; whether any real estate taxes are due and payable; and any recorded 
encumbrances against the property, including the lien filed in favor of the Government as required by FAR 
28.203-3(d);  
(ii) Evidence of the amount due under any encumbrance shown in the evidence of title;  
(iii) A copy of the current real estate tax assessment of the property or a current appraisal dated no earlier 
than 6 months prior to the date of the bond, prepared by a professional appraiser who certifies that the 
appraisal has been conducted in accordance with the generally accepted appraisal standards as reflected in 
the Uniform Standards of Professional Appraisal Practice, as promulgated by the Appraisal Foundation.  

(End of clause)  
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52.228-14 Irrevocable Letter of Credit.  

As prescribed in 28.204-4, insert the following clause:  

Irrevocable Letter of Credit (Dec 1999) 

(a) "Irrevocable letter of credit" (ILC), as used in this clause, means a written commitment by a federally 
insured financial institution to pay all or part of a stated amount of money, until the expiration date of the 
letter, upon presentation by the Government (the beneficiary) of a written demand therefor. Neither the 
financial institution nor the offeror/Contractor can revoke or condition the letter of credit.  
(b) If the offeror intends to use an ILC in lieu of a bid bond, or to secure other types of bonds such as 
performance and payment bonds, the letter of credit and letter of confirmation formats in paragraphs (e) 
and (f) of this clause shall be used.  
(c) The letter of credit shall be irrevocable, shall require presentation of no document other than a written 
demand and the ILC (including confirming letter, if any), shall be issued/confirmed by an acceptable 
federally insured financial institution as provided in paragraph (d) of this clause, and-  
(1) If used as a bid guarantee, the ILC shall expire no earlier than 60 days after the close of the bid 
acceptance period;  
(2) If used as an alternative to corporate or individual sureties as security for a performance or payment 
bond, the offeror/Contractor may submit an ILC with an initial expiration date estimated to cover the entire 
period for which financial security is required or may submit an ILC with an initial expiration date that is a 
minimum period of one year from the date of issuance. The ILC shall provide that, unless the issuer 
provides the beneficiary written notice of non-renewal at least 60 days in advance of the current expiration 
date, the ILC is automatically extended without amendment for one year from the expiration date, or any 
future expiration date, until the period of required coverage is completed and the Contracting Officer 
provides the financial institution with a written statement waiving the right to payment. The period of 
required coverage shall be:  
(i) For contracts subject to the Miller Act, the later of-  
(A) One year following the expected date of final payment;  
(B) For performance bonds only, until completion of any warranty period; or  
(C) For payment bonds only, until resolution of all claims filed against the payment bond during the one-
year period following final payment.  
(ii) For contracts not subject to the Miller Act, the later of-  
(A) 90 days following final payment; or  
(B) For performance bonds only, until completion of any warranty period.  
(d) Only federally insured financial institutions rated investment grade or higher shall issue or confirm the 
ILC. The offeror/Contractor shall provide the Contracting Officer a credit rating that indicates the financial 
institution has the required rating(s) as of the date of issuance of the ILC. Unless the financial institution 
issuing the ILC had letter of credit business of at least $25 million in the past year, ILCs over $5 million 
must be confirmed by another acceptable financial institution that had letter of credit business of at least 
$25 million in the past year.  
(e) The following format shall be used by the issuing financial institution to create an ILC:  

_____________________________________________ 

[Issuing Financial Institution's Letterhead or 
Name and Address]  

 Issue Date __________  

Irrevocable Letter of Credit No. ___________________ 

Account party's name __________________________  

Account party's address ________________________  
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For Solicitation No. __________ (for reference only)  

To: [U.S. Government agency]  

   [U.S. Government agency's address]  
1. We hereby establish this irrevocable and transferable Letter of Credit in your favor for one or more 
drawings up to United States $______. This Letter of Credit is payable at [issuing financial institution's 
and, if any, confirming financial institution's] office at [issuing financial institution's address and, if any, 
confirming financial institution's address] and expires with our close of business on ___________, or any 
automatically extended expiration date.  
2. We hereby undertake to honor your or the transferee's sight draft(s) drawn on the issuing or, if any, the 
confirming financial institution, for all or any part of this credit if presented with this Letter of Credit and 
confirmation, if any, at the office specified in paragraph 1 of this Letter of Credit on or before the 
expiration date or any automatically extended expiration date.  
3. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are renumbered.] It is 
a condition of this Letter of Credit that it is deemed to be automatically extended without amendment for 
one year from the expiration date hereof, or any future expiration date, unless at least 60 days prior to any 
expiration date, we notify you or the transferee by registered mail, or other receipted means of delivery, 
that we elect not to consider this Letter of Credit renewed for any such additional period. At the time we 
notify you, we also agree to notify the account party (and confirming financial institution, if any) by the 
same means of delivery.  
4. This Letter of Credit is transferable. Transfers and assignments of proceeds are to be effected without 
charge to either the beneficiary or the transferee/assignee of proceeds. Such transfer or assignment shall be 
only at the written direction of the Government (the beneficiary) in a form satisfactory to the issuing 
financial institution and the confirming financial institution, if any.  
5. This Letter of Credit is subject to the Uniform Customs and Practice (UCP) for Documentary Credits, 
1993 Revision, International Chamber of Commerce Publication No. 500, and to the extent not inconsistent 
therewith, to the laws of _____________________ [state of confirming financial institution, if any, 
otherwise state of issuing financial institution].  
6. If this credit expires during an interruption of business of this financial institution as described in Article 
17 of the UCP, the financial institution specifically agrees to effect payment if this credit is drawn against 
within 30 days after the resumption of our business.  

Sincerely,  

_______________________ 
[Issuing financial institution]  

(f) The following format shall be used by the financial institution to confirm an ILC:  

_____________________________________________  

[Confirming Financial Institution's Letterhead or 
Name and Address]  

 (Date)__________________  

Our Letter of Credit Advice Number _________________  

Beneficiary: ________________ [U.S. Government agency] 

Issuing Financial Institution: _______________________  
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Issuing Financial Institution's LC No.: ________________  

Gentlemen:  

1. We hereby confirm the above indicated Letter of Credit, the original of which is attached, issued by 
__________ [name of issuing financial institution] for drawings of up to United States dollars 
___________/U.S. $_______ and expiring with our close of business on _____________ [the expiration 
date], or any automatically extended expiration date.  
2. Draft(s) drawn under the Letter of Credit and this Confirmation are payable at our office located at 
___________________.  
3. We hereby undertake to honor sight draft(s) drawn under and presented with the Letter of Credit and this 
Confirmation at our offices as specified herein.  
4. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are renumbered.] It is 
a condition of this confirmation that it be deemed automatically extended without amendment for one year 
from the expiration date hereof, or any automatically extended expiration date, unless:  
(a) At least 60 days prior to any such expiration date, we shall notify the Contracting Officer, or the 
transferee and the issuing financial institution, by registered mail or other receipted means of delivery, that 
we elect not to consider this confirmation extended for any such additional period; or  
(b) The issuing financial institution shall have exercised its right to notify you or the transferee, the account 
party, and ourselves, of its election not to extend the expiration date of the Letter of Credit.  
5. This confirmation is subject to the Uniform Customs and Practice (UCP) for Documentary Credits, 1993 
Revision, International Chamber of Commerce Publication No. 500, and to the extent not inconsistent 
therewith, to the laws of ________ [state of confirming financial institution].  
6. If this confirmation expires during an interruption of business of this financial institution as described in 
Article 17 of the UCP, we specifically agree to effect payment if this credit is drawn against within 30 days 
after the resumption of our business.  

Sincerely,  

___________________________ 
[Confirming financial institution]  

(g) The following format shall be used by the Contracting Officer for a sight draft to draw on the Letter of 
Credit:  

Sight Draft 

______________________________ 
[City, State]  

(Date)_________________________ 
[Name and address of financial institution]  

Pay to the order of ______________ [Beneficiary Agency] ___________ the sum of United States 
$____________. This draft is drawn under Irrevocable Letter of Credit No. _______________________.  

_____________________________ 
[Beneficiary Agency] 
_____________________________ 
[By]  

(End of clause)  
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